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users during periods of low flow, which is when coordinated
management of the Basin's resources would be most essential.
The court noted the preliminary nature of the Determination and
emphasized it was not the final word on any proposed City project. In
reviewing a project, the Commission must consider the City's overall
investment in the system, as well as the City's reasonable reliance on
the longstanding historic recognition of its anticipated use of 250 mgd.
Furthermore, any Commission decision is subject to judicial review.
The court determined the Commission would not be able to manage
the water resources of the basin effectively if it had no authority over
one of the largest users of those resources. Such a result would violate
the letter and the spirit of the Compact. Thus, the court held the
Commission was within its authority to issue the Determination and
denied the City's request for summary judgment that the
Determination was null and void.
John A. Helfrich
Purity Springs Resort v. TIG Ins. Co., No. 99-295-JD, 2000 U.S. Dist.
LEXIS 10918 (D. N.H. July 18, 2000) (holding an insurance company
may not deny coverage based on accidental pollution exclusions in a
liability policy when a deliberate release of water not alleged to be a
pollutant contaminates another water source).
Purity Springs Resort ("Purity") owned property that encompassed
Purity Lake, its outlet, and a dam at the outlet. Freedom Springs
("Freedom") operated a natural spring in Freedom, New Hampshire,
which was downstream from Purity. In March of 1997 and 1998, Purity
intentionally released water from its lake, which flooded Freedom's
springs and caused bacterial contamination. Purity sought coverage
for potential damages under its TIG Insurance Co. ("TIG") policy.
TIG denied coverage, arguing the policy specifically excluded damage
caused by deliberate pollution release. Purity sought a declaratory
judgment requiring TIG to provide coverage for Freedom's claims and
moved for summary judgment.
TIG objected to the summary
judgment motion based on the policy exclusion.
At trial, TIG contended the contamination of Freedom's water was
not a covered occurrence under its policy. "Occurrence" was defined
in the policy as "an accident, including continuous or repeated
exposure to substantially the same general harmful conditions." TIG
claimed when Purity released water from its lake in 1998, such a
release was with the knowledge that the water would pollute Freedom's
water, as it had in 1997. The court found that because Purity had no
reason to anticipate damage to Freedom's property when it released
water in 1997, that occurrence was an accident within the meaning of
the policy issued by TIG. Therefore, the TIG policy covered the
damage caused by the 1997 occurrence regardless of whether the
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water released by Purity was a pollutant.
TIG also claimed the water released by Purity was a pollutant, and
such release barred coverage, at least for the 1998 occurrence. The
court noted Freedom did not allege in its original complaint, that
water released by Purity was either polluted or contaminated. Instead,
Freedom claimed the flooding, stemming from Purity's water release,
contaminated its springs with surface bacteria. Freedom also alleged
other property damage caused by the flooding, unrelated to the
bacterial contamination of the springs. The court determined the lake
water was never alleged to be a pollutant, so Purity's release of the
water, although deliberate, did not constitute release of a pollutant
under the terms of the policy exclusion. Thus, TIG failed to show that
it properly denied Purity coverage based on the policy terms. The
court found Purity was entitled to summary judgment in its declaratory
judgment action and held TIG liable to defend Purity in the suit
brought by Freedom.
Alan Curtis

Ad. States Legal Found., Inc. v. Browner, No. 00-1947, 2000 U.S. Dist.
LEXIS 12511 (S.D.N.Y. Aug. 31, 2000) (denying motion for an
injunction to halt construction of a sewage treatment facility until an
Environmental Impact Statement could be completed under the
National Environmental Protection Act).
Atlantic States Legal Foundation ("ASLF"), as well as several other
plaintiffs, filed suit requesting a temporary restraining order and
preliminary injunction to halt construction of a sewage treatment
plant by the City of Syracuse ("City"). The treatment plant was one of
several abatement projects the City implemented in order to comply
with the Clean Water Act ("CWA") for effluent discharges due to
overflows caused by excessive rain. The treatment plant, referred to as
the Midland Avenue Regional Treatment Facility ("Facility"), would
remove sediment from the water, separate certain contaminants
routed to another treatment facility, and then discharge the
disinfected water into a nearby creek. The Facility would operate only
during and after storm events.
The City submitted a draft and then final Environmental Impact
Document ("EID"). The Environmental Protection Agency ("EPA")
conducted an Environmental Assessment ("EA") and issued a
EPA
preliminary Finding of No Significant Impact ("FONSI").
received comments from the public, published responses to those
comments, and issued a final FONSI.
ASLF filed suit in the Southern District Court of New York
claiming EPA did not properly assess the impacts of the Facility on the
local community and the environment. Among other claims, ASLF

